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THE DEVELOPMENT OF THE AMERICAN CENSUS 
OFFICE SINCE 1890 

IN 1888 Francis Walker published what was probably the 
most important of his many articles on the census. 1 He 
had been superintendent of the two preceding enumera- 
tions and was then, as he had been for several years, president 
both of the American Statistical Association and of the Ameri- 
can Economic Association. He was at the zenith of his influ- 
ence, the most distinguished statist and economist in the United 
States. Of the many articles which he wrote on the census, 
the others dealt mainly with the elucidation of the figures. But 
in this he drew upon his long experience and ripened judgment 
for suggestions regarding the future development of census 
work in the United States and thus prepared what is probably 
the most important contribution to the progress of American 
census practice. 

More than a quarter of a century has passed since his article 
was published. Much of what he prophesied is now history. 
It will be profitable to read the verdict of these twenty-five 
years upon his suggestions. He urged several improvements 
upon the practice he had known and in large part created. 

The first was the omission of the hand trades or neighborhood 
industries from the census of manufactures. This was secured 
in 1905 and continued without protest in 19 10. It is probably 
now settled procedure. 

A second suggestion advocated the postponement of all the 
minor inquiries, not demanding the cooperation of the army of 
enumerators as field agents, until after the census proper was 
finished and out of the way. This plan was adopted in 1900 
and continued in 1910. In this direction, however, Walker 
went further than the government has yet gone. He believed 

1 F. A. Walker, '« The Eleventh Census of the United States," in Quarterly Jour- 
nal of Economics, II (l888), pp. 135-161, reprinted in Discussions in Economics 
and Statistics, II, pp. 69-93. 
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that a census of manufactures proper (factories, omitting the 
hand industries) could be taken by special agents with no help 
from enumerators, and that it should be so taken, independently 
of the census of population and of agriculture. This was the 
practice in 1905 ; but in 19 10 the enumerators in some sparsely 
settled districts of the South and West collected schedules of 
manufactures. Those obtained in this way, however, related 
mainly to small establishments and constituted a small fraction 
of the total number. 1 The divorce of the census of manufac- 
tures from the enumerator may in time become the regular 
practice. If this should happen, the census of mines and min- 
ing, which is closely interlinked with that of manufactures, 
would naturally follow the same course, and the regular census 
would be limited, as Walker recommended, to population and 
agriculture. 

A third suggestion was for a quinquennial rather than a 
decennial cerisus of population and agriculture. The law of 
1909 provides for a census of agriculture in 191 5. If the 
needed appropriation is made, we shall begin next year upon a 
series of quinquennial agricultural censuses. The first quin- 
quennial census of manufactures was taken ten years earlier. 
Perhaps in time we shall see the interval between successive 
censuses of population reduced to five years. 

Walker's fourth suggestion was for the universal compulsory 
registration of all deaths. When he wrote, such registration 
was effective among less than one-fifth of the population. It is 
now effective among more than three-fifths and, spurred and 
guided by the federal government, it has been extending for 
ten years with great and accelerating rapidity. 1 

The substance of these suggestions has been carried out to a 
remarkable and gratifying degree. But the form in which they 

1 Annual Report of the Director of the Census, 1909-10, p. 36. 

2 While these pages are going through the press, the statistician who built up this 
system of voluntary cooperation between the federal and state governments has re 
signed and the system itself has been threatened. Unless it is retained, what is in the 
writer's opinion the most important gain resulting from the permanent census bureaut 
important not merely for what it had already secured but mainly for its promise of 
growing into a unique system of vital statistics, will be lost. 
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have been realized was not the form that Walker foresaw. 
When he wrote his article, the most distinguished statist in 
public life was his old friend Carroll D. Wright, whose public 
career Walker had watched and in some measure guided. In 
Massachusetts, Wright had marked a statistical epoch by his 
administration of the state Bureau of Statistics of Labor; and 
in Washington for three years, as the head of the newly-created 
Bureau of Labor, he had been winning confidence and support 
on every hand. In Massachusetts he had had charge of the state 
census of 1875 and made it one of the few pieces of large con- 
structive census work which the United States has to its credit. 
What more natural than that Walker should think of Wright as 
the best man to take the approaching federal census and to 
carry into effect some at least of the improvements outlined in 
his article? So he said that a simple and obvious way of secur- 
ing these changes was by charging the permanent Bureau of 
Statistics of Labor with the duty of taking the approaching de- 
cennial census and later making the postponed minor inquiries. 

In Walker's article there is no direct suggestion that the cen- 
sus office should be made permanent ; but that such would be the 
result of adopting his other suggestions is clearly recognized 
and implied. Nor did he even imply that an independent office 
was desirable. But if the work had been assigned to the Bureau 
of Labor, which became an independent department without a 
seat in the cabinet in the year when Walker wrote, the country 
would at once have secured a permanent independent office in 
charge of the ablest statist then in public life, instead of wait- 
ing more than ten years for its independence and about fifteen 
years for its permanence. 

The history of the census in the following twenty years 
turned mainly about the efforts to establish a permanent inde- 
pendent office. 

Walker's suggestions for these radical changes came perhaps 
too late to influence the action of Congress in the following 
year. The encyclopedic census of 1880, planned by him as a 
centennial survey of our progress since 1776 and our existing 
economic resources, was imitated in 1890 with only minor 
modifications. While that work was still young, less than two 
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years after Walker's article appeared, the secretary of the inte- 
rior, on the recommendation of Superintendent Porter, declared 
that the decennial census would be far more complete and satis- 
factory if the census office were made a permanent bureau, 
saying: "A permanent census office would be undoubtedly in 
the interests of economy and of statistical science, and would 
result not only in more efficient work but in greater rapidity of 
publication." x 

Probably this hint would have fallen on deaf ears in Congress 
but for two influences which reinforced it. One month after 
the secretary's report, a campaign on behalf of a permanent 
tensus bureau was started by the National Board of Trade. 
That organization had a committee on credits under the vigor- 
ous and energetic chairmanship of John A. Price of Scranton. 
His committee had already been instrumental in obtaining, 
through correspondence conducted by the Department of State, 
important and detailed information regarding private debts in 
foreign countries, and in adding to the census schedule of 1890 
the inquiry into recorded private debts which finally ripened 
into the volume on Real Estate Mortgages. At the New 
Orleans meeting of the Board, Mr. Price introduced the fol- 
lowing resolutions : 

Resolved, That the National Board of Trade recommends to Con- 
gress the revision of the present census and statistical legislation and 
immediate provision for future enumerations with a view to better ser- 
vice and greater efficiency. 

Resolved, That a committee be appointed to draft a bill and present 
the same to Congress, contemplating permanence of statistical and 
enumerating officials and a proper separation of the times in which 
enumeration of population required by the Constitution and the collec- 
tion of general statistical information is \sic~\ made. 2 

The resolutions were adopted and then referred to the com- 
mittee, which at once began a campaign in their behalf. A circu- 
lar letter and a draft of a memorial were sent to more than thirteen 
hundred local boards of trade. Several hundred favorable re- 

1 Annual Report for 1888-1889, p. xvii. 

2 National Board of Trade, Proceedings 2tst Annual Meeting (1890), p. 150. 
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plies were received and forwarded to Congress, mainly in the 
first half of February, 1891. On February 16, the chairman 
of the Senate Committee on the Census, Mr. Hale, introduced 
the following resolution, which was adopted : 

Resolved, That the Secretary of the Interior is hereby directed to 
consider the expediency of the establishment of a permanent Census 
Bureau and to embody the results of his consideration with a draft 
of a bill, should he consider it expedient, for the establishment of such 
Census Bureau in a special report to be made to the Senate at the 
opening of the 5 2d Congress. 

Before the report from the secretary of the interior was pre- 
sented, the committee of the National Board of Trade, which 
had been asked to do much the same thing, met, 1 approved of 
all that had been done by its chairman, and decided that under 
the circumstances it would be best for the committee to co- 
operate with the secretary of the interior and the superintendent 
of the census, to whom the secretary had referred the Senate's 
resolution, and, if they found the report, when it appeared, 
satisfactory, to appeal to Congress on its behalf. 

A month later the secretary of the interior transmitted to the 
Senate the report prepared by Mr. Porter in compliance with 
its resolution. 2 This report summarized the work of the twenty- 
three divisions of the office then engaged in taking the eleventh 
census and indicated how the work of each would be improved 
by the establishment of a permanent bureau. It added extracts 
from nearly two hundred replies to a circular letter from the 
superintendent of the census asking opinions about the expedi- 
ency of establishing a permanent census bureau. These re- 
plies came from 44 American and 5 foreign statists, 1 5 church- 
men, 45 representatives of commercial organizations, 53 state 
commissioners of agriculture or holders of similar positions, 10 
officers of state boards of health, 8 officers of institutions and 
14 officers of state bureaus of labor. Only two of the replies 
were adverse ; but, as we are not told how many letters of in- 

1 In New York City, November 5, 1891. 

z 52d Congress, 1st Session, Senate Ex. Doc. no. I (Dec. 8, 1891). 
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quiry were sent out, the significance of this substantial unanimity 
in the answers might easily be exaggerated. Hardly any per- 
son would be actively opposed to such a change and the indif- 
ference of those who were indifferent would lead in many cases, 
no doubt, to a failure to reply. The report contained what is 
perhaps the earliest draft of a bill for a permanent census office, 
placing that office in the Department of the Interior. It was 
referred to the Senate Committee on the Census and ordered 
printed. A week later, the chairman of the committee intro- 
duced a bill ' to establish a permanent census office and had it 
referred to his committee, from which apparently it did not 
emerge. 

Three months after Superintendent Porter's report was re- 
ceived by the Senate, a resolution was introduced into the House 
of Representatives, asking its Committee on the Census to inquire 
into the expediency of establishing a permanent census bureau 
and to report to the House, and was referred to that committee. 
Acting under this resolution eight hearings were held during 
the next three months, at which nine well-known American 
statists 2 addressed the committee. A bill for a permanent 
■census office in the Department of the Interior was drafted by 
the committee, included in the report and recommended for 
passage. 3 But this report was not presented until February 1 , 
1893, more than eight months after the close of the hearings 
and two months after the opening of the next session of Con- 
gress. Some days later an adverse minority report, signed by 
three of the thirteen members of the committee, was submitted. 
The minority's objections were that the census was already too 
extensive in scope and ought to be restricted. It opposed 
especially the proposal for a special census printing office and 
thought a permanent bureau unwise, unnecessary and extrava- 
gant. During this session, matters apparently went no further. 

■Senate Bill 690, introduced December 14, 1891. 52d Congress, 1st Session, 
Congressional Record, p. 42. 

2 John S. Billings, Thomas Donaldson, Robert P. Porter, J. A. Price, J. Kendrick 
Upton, Francis A. Walker, Joseph D. Weeks, Frank R. Williams, Carroll D. Wright. 

* 52d Congress, 2d Session, House Rep., no. 2393. 
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It may not be fanciful to connect this lack of result with the 
untimely death a few months before * of Colonel Price, the only 
man not connected with the public service who had thus far 
spent much time and thought, and spent them wisely, in work- 
ing for a permanent bureau. His position as one of the most 
prominent members of the National Board of Trade gave him 
an opportunity to wield a wide influence, his enthusiastic and 
tireless efforts to widen the scope of that board's activities had 
brought home to him the need of a permanent census office as 
an aid to business men, and he had insistently but tactfully 
pressed this need upon his colleagues and upon Congress. 

The second influence supporting the department's suggestion 
of a permanent bureau was a widespread dissatisfaction with 
the results of the eleventh census, and a belief that those results 
afforded internal evidence of gross errors in the enumeration. 
For eight of the nine decades before 1880, that is, for all ex- 
cept the decade including the Civil War, the rate of increase in 
the population of the United States had been extremely uniform, 
ranging only from a maximum of 36.4 per cent to a minimum 
of 30.1 per cent. The minimum rate occurred between 1870 
and 1880 and was commonly explained partly by the disastrous 
effects of the Civil War and of reconstruction in the South and 
partly by the business depression, slight immigration and low 
birth rate which followed the panic of 1 873 and affected especi- 
ally the North. For the seventy years before i860 the decen- 
nial increase had varied only between 36.4 per cent and 32.7 
per cent, and some such rate between 1880 and 1890 was con- 
fidently expected. The business prosperity during that period 
had resulted in an immigration of more than five million, fully 
double that in any previous ten years. When, in the teeth of 
these facts and of this expectation, the rate of increase as de- 
termined by the census of 1 890 was found to be not only less 
than in any previous decade except that of i860 to 1870, but 
only about three-fourths of the lowest ante-bellum rate, the 
result was widely doubted or denied. Even Walker said in 
1 891 that the census of 1890 could not be vindicated unless 

•August 2, 1892. 
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the birth rate between 1880 and 1890 had suffered a sharp 
decline. 1 

This distrust of the results in the whole country was rendered 
plausible and given currency by strong and, in my opinion, 
convincing evidence that in the enumeration of New York City 
perhaps one hundred thousand persons had been omitted and 
by the bitter and protracted controversy which arose between 
the city and the state of New York on the one side and the 
Census Office on the other regarding the demand for a recount 
in that city. 2 

As the National Board of Trade's campaign for a permanent 
census bureau ended with the death of Price, so the public dis- 
satisfaction with the management and results of the eleventh 
census was allayed in 1893 by the change of administration 
and party in power, the resignation of the superintendent of 
the census and the designation of Commissioner Wright to 
complete the work. For at least two years little was heard 
about a permanent bureau. The ground had been prepared, 
but no person and no organization appeared to watch over 
the budding idea. 

The next impulse apparently came from beyond the limits 
of the United States. In the summer of 1895, the director of 
the Swiss Statistical Bureau read a paper 3 before the Inter- 
national Statistical Institute then meeting in Berne, on the pos- 
sibility of an international or general census at the end of the 
century. As a result of the discussion which ensued, a resolu- 
tion was adopted asking a committee composed of the members 
who were heads of the census bureaus in the various countries 
to report upon the subject at the next meeting. A few months 
later Congress by joint resolution authorized the American 

'The writer's belief expressed in 1897 "that the eleventh census is well within 
one per cent of the truth in its statement of the total population of the United States " 
(see American Economic Association, Economic Studies, II : 4, " Area and Popula- 
tion of the United States," pp. 232-248) was much strengthened by the corrobora- 
tive evidence of the succeeding census. But this was several years after the period 
now in question. 

2 Ibid. 

'International Statistical Institute, Bulletin, ix, 2, pp. 154, etseq. 
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member of this committee, Commissioner Wright, to corre- 
spond and confer with the census officers of other countries 
on uniformity in future census inquiries. The same resolution 
revived the earlier and more practicable idea by instructing him 
to prepare a plan for a permanent census service. 

In the interval between the Berne meeting and the introduc- 
tion of the joint resolution of Congress, the economists and 
statists of the country had started an endeavor along parallel 
lines. At the meeting of the American Economic Association in 
December, 1895, Mayo-Smith reaa " a paper on the " Desirability 
of a Permanent Census Bureau," ' and the association then 
appointed a committee to cooperate with a similar committee 
of the American Statistical Association, the two to promote, if 
possible, an effective cooperation with the United States author- 
ities in the plans and methods of future census operations. 
That this may have had at least an indirect connection with the 
Berne meeting is suggested by the fact that the mover of the 
original resolution and two of the three members of the sub- 
committee which later, on behalf of the Economic and Statis- 
tical Associations, drafted the memorial to Congress were the 
two American members of the International Statistical Institute 
who had attended its meeting at Berne in the preceding sum- 
mer. The joint committees and the commissioner of labor 
worked in actual, though not ostensible, cooperation, and their 
reports, one urging the need for a permanent and independent 
office and the other presenting a bill for securing that result, 
were laid before Congress within a few days of each other. 2 
This memorial and report were apparently the first to suggest 
that the Census Office should be independent as well as perma- 
nent. In defence of this departure from the previous plans, 
Commissioner Wright wrote: 

Any scientific office can conduct its work much more efficiently when 

'American Economic Association, Economic Studies, I, pp. 107-115 (1896). 

2 The report of the commissioner of labor (54th Congress, 2d Session, Sen. Doc. 
no. 5) on December 8 and the memorial of the American Economic Association and 
the American Statistical Association {Idem, Sen. Doc. no. 68, pp. 37-39) on Decem- 
ber 12, 1896. 
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the head of it is alone responsible therefor. ... I simply offer in this- 
place my conviction that the scientific character of census work de- 
mands that it be carried on by an officer not subject to the political 
changes which come to the great departments.' 

The memorial also asked for an independent census office. 2 

The American Statistical Association, which had been roused 
to action by the invitation of the American Economic Associa- 
tion, did not go beyond this memorial. But, a year later, at the 
suggestion of Mayo-Smith, the Economic Association returned 
to the subject and appointed a special committee of five mem- 
bers " to inquire into the scope and method of the eleventh 
census with a view to determining what ought to be attempted 
at the twelfth." The main result of this committee's labors was 
the publication of an octavo volume of five hundred pages con- 
taining twenty essays reviewing various aspects of census work 
and making suggestions for its improvement. 3 Partly in recog- 
nition of the Association's services, its secretary was immedi- 
ately appointed as one of the scientific aides in the twelfth 
census.* While serving in that position, he secured the assist- 
ance of men schooled in economics and statistics for interpret- 

1 Report, p. 8. 

2 The signers of the memorial were the gentlemen named below; the names marked 
with an asterisk * are names of those who, I believe, were present at tl.e discussion, 
of the memorial in New York on the afternoon and evening of December 2, 1896. 
Henry Gannett * Henry C. Adams 

Arthur T. Hadley * John S. Billings * 

Jeremiah W. Jenks* Davis R. Dewey * 

Richmond Mayo-Smith * Elgin R. L. Gould * 

Albert Shaw * S. N. D. North * 

Albion W. Small F. W. Taussig 

Francis A. Walker Walter F. Willcox * 

William Franklin Willoughby Fred H. Wines * 

Roland P. Falkner * Francis A. Walker 

For the American Economic Assn. For the American Statistical Assn. 

'The Federal Census; Critical Essays by members of the American Economic As- 
sociation, published in March, 1899, the month that the law for the twelfth census- 
was passed. 

*See the writer's "The Flans for the Twelfth Census" and the following dis- 
cussion in American Economic Association, Publications, Third Series, I, pp. 
259-282. 
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ing the population figures of the twelfth census to a greater 
degree than had previously been possible. 1 

Meantime a bill providing for taking the twelfth census and cre- 
ating an independent office to perform that duty had been intro- 
duced in the Senate by the chairman of the census committee. 
After failing by a close vote in an effort to unite this office with 
the former Bureau, then the Department, of Labor, the Senate 
amended the bill by putting the proposed office in the Depart- 
ment of the Interior, the vote of thirty-nine to eight, or nearly five 
to one, perhaps measuring approximately the strength of the 
Senate's opposition to the multiplication of independent bureaus. 
In this changed form the bill passed the Senate in the early 
summer of 1898. 

Soon after, a Committee on the Census was appointed in the 
House and, at the end of six months, reported a bill which 
passed that branch of Congress. The House bill agreed with 
the first form of the Senate bill and differed from its final form 
in making the office completely independent of any department 
and subordinate only to the president. The main reason for 
this change, as stated by the chairman of the House Commit- 
tee, was that in 1893 the work of the preceding census had been 
seriously interrupted and damaged by the change of adminis- 
tration, of political party and of superintendent. 

This difference was the main point of disagreement between 
the two chambers, and in the compromise which resulted from 
the conference the House won a substantial victory. Under 
the terms of the bill as passed, the Census Office was placed 
"in the Department of the Interior" but was no integral part 
of it. In the phrase describing the duties of the head of the 
new office, the words " under the direction of the head of the 
department" found in the Senate bill were omitted. The result 
was stated guardedly to the Senate, when that body was in- 
formed by the Conference Committee that " the power and 
authority of the director of the census is [sic] somewhat in- 
creased," and more specifically to the House, when it learned that 
the bill gave the director " full control of the Bureau and of the 

1 See Twelfth Census, Supplementary Analysis, passim. 



No. 3] THE AMERICAN CENSUS OFFICE 44.9 

appointments of the employees and others." A few days later, 
the attorney-general interpreted the new law as making the 
director substantially independent of the secretary of the in- 
terior. 1 

With this law and decision as a cornerstone, the Census Office 
was organized and administered for four years in taking the 
twelfth census. The census reports were to be published within 
three years from the passage of the law, or two years from the 
count in the field, and the law was not to " be construed to 
establish a census bureau permanent beyond the twelfth census." 
But in another section the director, after the close of the census, 
was authorized to gather statistics upon a number of other sub- 
jects and to publish the results in a series of special reports. 
The inconsistency between these two provisions was reconciled 
by the passage in 1902 of the permanent census law, which did 
not repeal the earlier law for taking the twelfth census, but 
specifically reenacted all its provisions consistent with the later 
statute. The only material change which it made was the pro- 
vision that all appointments to the permanent staff, while con- 
tinuing to be made by the director, thereafter required in addi- 
tion the approval of the secretary. 

A year later the Census Office was transferred from the De- 
partment of the Interior to the newly created Department of 
Commerce and Labor " to remain henceforth under the juris- 
diction of the latter." This transfer at once raised an issue of 
great importance to the department and to the office and of 
much significance for American statists and economists. Was 
the Census Office to sustain to the new department precisely 
its old relation to the Department of the Interior,- was it to sus- 
tain the same relation as any other bureau under the general 
provisions of the statutes and administrative practice, or was it 
to sustain a relation of a type intermediate between these two? 
The director claimed that it should stand in the same relation 
to the new department as it had stood to the old ; the secretary 
of commerce and labor claimed that his authority over the 
Census Office was equal to his authority over any other bureau. 

1 22 Op. Att.-Gen. 413 (March 28, 1899). 
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Some instances in which this fundamental issue found expres- 
sion will elucidate its nature and scope. 1 

The secretary desired to correct various anomalies in the 
titles of the primary divisions of his department, changing that 
of the Department of Labor to Bureau of Labor, that of the 
Fish Commission to Bureau of Fisheries and that of the Census 
Office to Bureau of the Census. The attempt to introduce 
these changes by executive order was opposed on the ground 
that some at least of the old names had the direct authority of 
Congress, expressed in various statutes, and that no executive 
order could amend or repeal a statute. On this ground the 
solicitor of the Department of Commerce and Labor held that 
the changes could not be made without warrant from Congress, 2 
but the attorney-general, to whom an appeal was taken, though 
he did not maintain that the secretary could abolish names 
established by Congress, decided that " there is no legal objec- 
tion to the employment of two names or many names for the 
same object." 3 

The secretary desired to establish a single disbursing office 
for all the bureaus in the department and believed that the law 
gave him authority to suspend or abolish the disbursing office 
in the Census Bureau, although that division had been specific- 
ally mentioned in various statutes. He finally decided not to 
make the change, seemingly on grounds of expediency rather 
than of law. Some years later this question was submitted to 
the attorney-general, who ruled that the secretary had no such 
authority. 4 

The secretary desired to have a single seal for all divisions of 
the department. This was opposed by the Census Bureau on 
the ground that the statutory provision for its special seal had 

1 In tracing the history of this controversy I have been aided by the present director 
of the census, who courteously opened the office files to my examination, and' by 
Congressman John W. Langley, who lent me his personal copy of the brief men- 
tioned on p. 454. 

'Manuscript opinion of May 19, 1903, reaffirmed May 29, after review had 
been requested by the department. 

3 24 Op. Alt. -Gen. 697 (June 22, 1903). 

'29 Op. Att.-Gen. 247 (Sept. 9, 1911). 
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not been repealed by a later statutory provision for a depart- 
mental seal. The contention of the Census Office, sustained by 
the solicitor for the department, 1 was rejected by the acting 
attorney-general. 2 There was a similar difference of opinion 
regarding the authority of the secretary to modify the control 
over bureau printing exercised by the Census Office under 
previous statutes. 

A few days after the Census Office was transferred to the 
Department of Commerce and Labor, a brief prepared by the 
director at the request of the secretary and stating the former's 
interpretation of the various laws governing the office was sub- 
mitted to the attorney-general. The opinion by the acting 
attorney-general 3 upheld the secretary on all the issues raised 
and even went so far as by implication to throw some doubt 
upon his predecessor's decision, 4 under which the Census Office 
had been substantially independent of the department for the 
four years from 1899 to 1903. Thereafter for a time the rela- 
tions of the two were assimilated to those between the other 
bureaus and the department, all appointments, including those 
of special agents, being made by the secretary and not by the 
director. 

Seven months later, the controversy was carried to a different 
court of appeal. Before the last mentioned opinion had been 
rendered, the director had appointed a messenger. After the 
opinion had been rendered, it was interpreted by the depart- 
ment to mean that all powers of appointment previously con- 
ferred by statute upon the director were now vested in the 
secretary. The latter thereupon issued a new commission to 
the same appointee, but at a different salary. The auditor for 
the department, feeling unable to decide which of the two con- 
flicting commissions was valid and which salary should be paid, 
referred the question to the comptroller of the treasury. That 
official held that the valid commission was the one issued by 
the director. He said : 

1 In manuscript opinion of June 30, 1903. 
8 25 Op. Att.-Gen. I (July 2, 1903). 
3 25 Op. Att.-Gen. II (July 14, 1903). 
*22 Op. Att.-Gen. 413 (March 28, 1899). 
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It is a well-established rule of construction that where a general and a 
more specific provision relating to the same subject, either in the same 
or in separate acts, are in apparent conflict, the more specific provision 
is to be construed to operate as an exception to the more general pro- 



This rule of construction, upon which the comptroller based 
his reply and in support of which he cited a decision of the 
Supreme Court of the United States, led him narrowly to limit 
the secretary's authority over the Census Office, in seeming con- 
flict with the earlier decision of the acting attorney-general, in 
which this rule of construction had not been mentioned. 

A few months later a slightly different aspect of the same 
issue came before the Department of Justice. The specific 
question was whether special agents in the Census Office must 
take the oath of office required by the law of 1899. The act- 
ing attorney-general held that they must, because that part of 
the law was still in force and had not been affected by the clause 
in the law of 1902 repealing such provisions in the law of 1899, 
and such only, as were inconsistent with the permanent census 
act. 2 

The decision of the comptroller of the treasury is the only 
one in the series which mentions the " well-established rule of 
construction". The application of this rule to the three cases 
decided in favor of the department would apparently lead to a 
reversal of two, leaving the curious decision that a government 
bureau may have " two names or many names," as the only one 
favoring the department's contention. 

At times the controversy extended beyond the limits of the 
department to Congress or the cabinet. Thus, after the name 
of the bureau had been changed by executive order, the new 
name, when introduced into bills before Congress, was stricken 
out before the bill was enacted and the old name restored. 
And, unless my memory or my information is at fault, when 
the secretary directed that the census schedules of manufactur- 
ing establishments should be open to the inspection of officials 



1 10 Dec. Comp. Treas. 577 (Feb. 2, 1904). 
* 25 Op. Alty.-Gen. 228 (Aug. 16, 1904). 
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belonging to another bureau within the same department (the 
Bureau of Corporations) and the director refused to obey this 
order of his superior, because of the pledge of secrecy under 
which the information had been obtained, the matter was de- 
bated in the cabinet and the decision reached that the informa- 
tion on these schedules should not be so used by the govern- 
ment. 

The foregoing are far from a complete list of the differences 
between the department and the bureau. The contention of the 
bureau rested on three grounds : first, in case of conflict be- 
tween a statute and an executive order, the statute is the higher 
authority ; secondly, as between an earlier and a later statute 
which appear to conflict, both are to be held valid, if possible, 
and, in the absence of express words of repeal, only an unavoid- 
able implication will justify holding that the later statute re- 
peals the earlier ; thirdly, as between a more general provision 
and a more specific conflicting provision of different statutes 
both are to be held valid, the more specific provision establish- 
ing within its field an exception to the general rule. 

The counter contention of the department was based partly 
upon the general clause of the United States Revised Statutes, 
" The head of each department is authorized to prescribe regu- 
lations not inconsistent with law for the government of his de- 
partment" etc., 1 and partly upon the words in the law creating 
the department and transferring to it from other departments 
certain bureaus etc., " to remain henceforth under the jurisdic- 
tion of the latter," and the words in section 10 of the same law, 
giving to the secretary of commerce and labor all power and 
authority possessed or exercised by the head of any executive 
department in and over any bureau, office, officer, board, branch 
or division of the public service transferred to the Department 
of Commerce and Labor. 2 It was maintained that these words 
by implication repealed conflicting provisions in the laws re- 
garding the Census Office. 

From a study of the arguments and conflicting decisions, I 

»U. S. Rev. Stat, sec. 161. 

2 60th Congress, 1st Session, Hearings before H. R. Com. on the Census, p. 94. 
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conclude that on the main issues the position of the Census 
Bureau was legally impregnable. The administrative decisions 
favoring the department's contention either avoided all three 
grounds for the bureau's position or were definitely contradicted 
by later decisions. 

But in this case, as happens so often, a position legally 
impregnable was strategically untenable. 1 The superior officer 
possessed and freely exercised the right to allow or disallow 
recourse to the legal advisers of the administration. Thus, two 
years after the transfer of the Census Office to the Department 
of Commerce and Labor, and after all these conflicting deci- 
sions had been rendered, the director of the census sent an 
elaborate brief to the secretary calling attention to the difficulty 
of reconciling them, and closing with a request that " steps be 
taken to have the matter authoritatively and finally settled at 
the earliest date practicable," but the brief seems to have been 
pigeonholed without action. 2 

The secretary possessed and used what was perhaps almost 
as good a weapon, the right either to ask for a review of 
an unfavorable decision by the official who had made it or to 
carry it on appeal before some higher officer, or to do both in 
sequence. 

When legislation for the thirteenth census was under con- 
sideration, the director of the twelfth census testified thus : 

The Chairman. In view of the character of the work, Governor 
Merriam , what is your opinion as to the necessity of giving the director 
of the census a large latitude respecting emergency matters that may 
arise during the taking of the census? 

Governor Merriam. I am firmly convinced that he should have 
the fullest powers assigned him possible. I remember that under the 

1 An interesting instance involving the same issue is narrated in the second chapter 
of Southey's Life of Nelson. The young captain chose to obey an Act of Parlia- 
ment, the Navigation Act, in defiance of his admiral's orders. He escaped a court 
martial only because the admiral found that the officers who would have had to try 
him were convinced that the admiral's orders were illegal and on that ground would 
have acquitted Nelson. 

8 Search at the Census Bureau and inquiry at the Department of Commerce failed 
to disinter this brief. I am indebted to Congressman John W. Langley for the loan 
of his copy. 



No. 3] THE AMERICAN CENSUS OFFICE 455 

act of 1899 there was some question arose as to whether the Census 
Office was independent of the Department of the Interior. It was re- 
ferred to the attorney-general — General Griggs — and he decided it 
was. So I acted without reference to the secretary of the interior, 
under that decision. It is absolutely essential, in order that this work 
may be done properly, may be done rapidly, that the director should 
have the amplest power. In fact, I doubt very much whether the re- 
sults can be attained in the allotted time otherwise. Emergencies 
arise, requiring prompt action and time is not allowed in which to seek 
advice through any department or select a clerical force. Clerks were 
frequently appointed and sent away in a day. 

Mr. Langley. Sometimes by wire. 

Governor Merriam. By wire, yes. One could not spend the time 
to submit lists of clerks to a higher authority. If this were attempted 
the director would break down physically under it, or he would not 
finish his work. 1 

This view of the requirements of the situation prevailed and 
the law as passed by Congress followed closely the lines of the 
law for the preceding census in making the office substantially 
independent of the department. That the decision by Congress 
was deliberate appears from the fact that the secretary sent two 
letters to the chairman of the committee in charge of the bill, 
in which he pointed out various objectionable provisions in the 
draft before the committee and suggested certain amendments 
which he desired to see introduced." The general nature of his 
criticism appears from a closing sentence of the letter : 

The work of taking the thirteenth census which involves the expendi- 
ture of approximately $14,000,000 should not in my opinion be at- 
tempted under a law which vests in a bureau chief unlimited powers 
with reference to practically every feature in connection with the work 
independent of the head of the department of which the bureau is a 
part. 

While some of the suggestions of the secretary's letter were 
adopted, yet it led to no radical differences between the law for 
the twelfth and that for the thirteenth census. 

1 60th Congress, 1st Session, Hearings before the H. R. Com. on the Census, 
p. 64. 

* Ibid., pp. 94-101. 
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Thus the appeals of the department to the judges of adminis- 
trative law, namely, the attorney-general and the comptroller of 
the treasury, had resulted, after some wavering, in upholding the 
bureau's position, and its appeals to Congress had led to repeated 
indications of a desire that the conditions prevailing between 1 899 
and 1903 should be retained with as little change as possible. 
Then the resignation of the director was forced, a statist from 
another division of the department was appointed in his place, 
and the thirteenth census was taken with a control exercised by 
the department over the bureau which was not contemplated by 
the law and had been definitely rejected by Congress. 

In looking forward to the future work of the Census Bureau, 
economists and statists, it seems to me, should ask whether such 
an adjustment is satisfactory. This involves two questions: (1) 
Was the substantial independence of the Census Office from 
1899 to 1903 warranted by the conditions of that time and jus- 
tified by its results? (2) If so, does the transformation of the 
office into a permanent bureau, its transfer to a smaller depart- 
ment or any other change make an independent bureau less 
desirable in the future? 

The Census Office from 1899 to 1903 was in charge of a man 
who, at the time of his appointment, knew no more of statistics 
and was no more interested in that subject than is the average 
man in public life. He was an able administrator and built up 
an efficient force which he drove at full speed towards the goal 
of compliance with the law by publishing the results within 
three years. He was interested mainly in the political aspects 
of his work ; he quickly acquired and retained the confidence 
cf both parties in Congress ; and as a result was steadily and 
cordially supported in that quarter. The law was executed 
and, for the first and only time since the enormous expansion 
of the census in 1880, the results were readily available to the 
public within two years after the field work was finished. The 
director's lack of knowledge of statistics was probably an advan- 
tage, because it enabled him to concentrate his attention upon 
the other and, in the long run, the more important aspects of 
his problem. That his duties should be primarily administra- 
tive was also suggested or implied by the law, which said noth- 
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ing about scientific attainments for the director, but did pre- 
scribe professional qualifications for his six chief subordinates, 
the assistant director and the five chief statisticians. The 
director's exclusive responsibility for all details of his work 
was probably indispensable to his success. The fact that the 
census of 1900 was the only one of the five since i860 which 
aroused no serious dissatisfaction among the general public or 
in Congress or among professional statists and economists is to 
my mind inseparably connected with the concentration of au- 
thority and responsibility in the hands of one man. The sub- 
stantial independence of the Census Office at that time was 
warranted by the conditions and justified by the results. 

The second question, whether an independent bureau is 
needed now, is harder to answer. The work of the permanent 
Census Bureau is sharply divisible into two kinds, the decennial 
census, which takes about three years for its completion, and 
the intermediate inquiries. The first of these is emergency 
work of the most exacting kind. Walker's description, though 
written concerning a period when all inquiries were conducted 
simultaneously, still holds good : 

The labor of organizing and energizing a census is such as no man 
can conceive who has not himself undertaken it, or, at least, stood close 
by and watched the machine in full operation. . . . Taking a census 
of the United States under the present system and upon the existing 
scale is like fighting a battle every day of the week and every week for 
several months.' 

This was from a man who had been a brilliant staff officer in 
the Civil War, had seen hard service and knew what his simile 
meant. But the success of the thirteenth census might be 
thought to prove that the method under which it was taken is 
adequate and satisfactory. There is force in the claim. With- 
out going into the question of the degree of success with which 
it was managed on the administrative as distinct from the scien- 
tific side — a question remotely connected with my present theme 
and one upon which I do not feel qualified to render an expert 

' Discussions in Economics and Statistics, II, 101. 
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opinion — it may be replied that the last census, however satis- 
factory, was taken under more favorable circumstances than are 
likely to recur. The upheaval came in such a way that the 
secretary was deeply committed to making the change a suc- 
cess. Even though the emergency business of the bureau was 
regularly given precedence on his desk, it is hardly likely that 
the same would be true ten or twenty years later, as it certainly 
was not true twenty and thirty years earlier. The difficulty with 
the present organization of the Census Bureau may be expressed 
by saying that it is organized on a peace footing and yet at 
least once in ten years it has to fight a campaign. If a com- 
plete quinquennial census should be established, the situation 
would be even worse. I do not believe that in the taking of 
future censuses the present form of organization will prove sat- 
isfactory, but until the next decennial census is impending there 
is little need for a more independent bureau. 

Closely connected with this difficulty is that of a change in 
directors at the threshold or during the course of a census. 
Certainly a change of administration and possibly a change of 
party in control of the federal government will come in the 
spring of 1 921, when the next census is less than a year old 
and the tabulation is being rushed. A change of directors at 
that time might result from a change of administration and 
probably would result from a change of party. If it did occur, 
it would be accompanied by all the risks which proverbially at- 
tend swapping horses in the middle of a stream. 

When new branches of the executive develop in response to 
a demand for the performance of new functions, they usually 
take the shape of new bureaus or new divisions within some de- 
partment. Occasionally they have started and continued for a 
time as independent bureaus or departments with no representa- 
tive or spokesman in the cabinet. In its early days and for 
long the Department of Agriculture was independent of all 
other departments, yet its head was without any place in the 
cabinet. More recently this was true of the Department of 
Labor, the head of which for seventeen years was subordinate 
only to the president, but had no cabinet position. When such 
a branch is in charge of a man whom Congress fully trusts, this 
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independence may be granted and continued as a personal trib- 
ute. Under the system of salary gradation, it may be neces- 
sary in order to give the head of the office either the income 
necessary to keep him or the freedom of action necessary to 
his best efficiency. But when the special conditions change, 
the division is quite sure to lose its anomalous position and 
either rise into a full-fledged department or sink into the usual 
position of a bureau. 

The Census Bureau seems to me unique in two respects ; first, 
in the emergency high-pressure character of its work while a 
census is in progress; and, secondly, in the great importance of 
its being and appearing non-partisan and non-political. It must 
be so if its scientific results, not merely in the field of popula- 
tion, but in many more controversial industrial fields, are to re- 
tain the confidence of the public and of Congress. In what 
manner these requirements are to be met only the future can 
decide. All will doubtless agree that the present adjustment is 
transitional and temporary, that the old problem, a solution of 
which was worked out with much difficulty by cooperation of 
Congress and the country and scientific experts in the decade 
between 1890 and 1900, is still open, and that statists and econo- 
mists ought to concern themselves with the present and the 
future of an office which is in danger of falling far short of the 
hopes they had cherished for it. 

Walter F. Willcox. 

Cornell University. 



